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 The Idaho Constitution preserves the right to jury trial as it existed when our 

Constitution was adopted in 1889. Idaho’s statutes in effect in 1889 made it clear 

that a jury trial was available in eviction cases. The Idaho Legislature amended 

those statutes in 1996, purporting to mandate bench trials in expedited evictions. 

I.C. § 6-311A. The Idaho Constitution, however, has never been amended, and still 

guarantees that “[t]he right of trial by jury shall remain inviolate.” Idaho Const. art. 

I, § 7; see also IRCP 38(a) (“The right of trial by jury as declared by the Constitution 
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or as provided by a statute of the state of Idaho is preserved to the parties 

inviolate.”). Idaho Code § 6-311A is therefore unconstitutional. The Court must 

issue a declaratory judgment and accompanying injunctive relief to protect the right 

to jury trial preserved by our Idaho Constitution. 

STANDARDS 

 Because it is clear from the statutes in force when Idaho’s Constitution was 

adopted that jury trial was then available in eviction actions, this motion presents 

only pure issues of law. This Court, of course, decides those issues of law—including 

the constitutional questions—without restriction by the Legislature or any other 

branch of government. Miles v. Idaho Power Co., 116 Idaho 635, 640, 778 P.2d 757, 

762 (1989) (“Passing on the constitutionality of statutory enactments, even 

enactments with political overtones, is a fundamental responsibility of the judiciary, 

and has been so since Marbury v. Madison, 5 U.S. (1 Cranch) 137, 2 L.Ed. 60 

(1813).”) 

 Declaratory relief is governed by IRCP 57 and I.C. §§ 10-1201 through 10-

1217. A declaratory judgment is available even where there is another adequate 

remedy available. IRCP 57(a). The Court may order speedy hearing of a declaratory 

judgment motion. Id. 

In addition to a declaration, the Court may also grant additional relief 

“whenever necessary or proper” based on the declaratory judgment. I.C. § 10-1208. 

The declaratory judgment procedure is remedial, and “its purpose is to settle and to 

afford relief from uncertainty and insecurity with respect to rights, status and other 
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legal relations, and is to be liberally construed and administered.” I.C. § 10-1212.  

 A preliminary injunction is available is available for any of the five grounds 

listed at IRCP 65(e). Here, the Court can grant one on alternative grounds, both 

because under (e)(1) Legal Aid is entitled to the relief it seeks in the complaint and 

because under (e)(2) denying the constitutional jury right in Legal Aid’s cases would 

cause irreparable injury. 

ARGUMENT 

 The right to jury trial in eviction cases is plain. It was explicit in the 

territorial code when Idaho’s Constitution was adopted. Therefore, because Article I, 

Section 7, of the Idaho Constitution preserves the right to jury trial as it existed at 

the time the Constitution was adopted, I.C. § 6-311A—which purports to deny jury 

trials in certain unlawful detainer cases—is unconstitutional. The Court should 

declare that the statute is unconstitutional, declare that jury trials are available in 

all unlawful detainer actions, and enter a preliminary injunction to effectuate its 

declaratory judgment. 

I. The Right to Jury Trial in All Unlawful Detainer Actions is Clear. 

Not only does I.C. § 6-313 make clear that “[w]henever an issue of fact is 

presented by the pleadings it must be tried by a jury” in unlawful detainer cases, 

but a jury is constitutionally guaranteed in those cases as well.  The Idaho Supreme 

Court, the Idaho Attorney General, and the Sixth Judicial District Court, all agree. 

The Idaho Constitution, at Article I, Section 7, makes clear that “The right of trial 

by jury shall remain inviolate.” “This provision’s ‘function is to preserve the right [to 



BRIEF IN SUPPORT OF MOTION FOR DECLARATION – Page 4 

a jury trial] as it existed at the date of the adoption of the Constitution.’” Rudd v. 

Rudd, 105 Idaho 112, 116, 666 P.2d 639, 643 (1983) (citing Anderson v. Whipple, 71 

Idaho 112, 227 P.2d 351 (1951)). The right applies to all actions “so triable under 

the common law and territorial statutes in force at the date of the adoption of our 

Constitution.” Comish v. Smith, 97 Idaho 89, 92, 540 P.2d 274, 277 (1975). The 

Idaho Rules of Civil Procedure, likewise, mandate that “[t]he right of trial by jury as 

declared by the Constitution or as provided by a statute of the state of Idaho is 

preserved to the parties inviolate.” IRCP 38(a). 

At the time of the adoption of the Idaho Constitution, in 1889, summary 

proceedings for obtaining possession of real property, the kind commenced in this 

case, were triable by a jury. Section 5103 of the Revised Statutes of Idaho Territory 

provided, exactly as I.C. § 6-313 does today, that “[w]henever an issue of fact is 

presented by the pleadings it must be tried by a jury, unless such jury be waived as 

in other cases. The jury shall be formed in the same manner as other trial juries in 

the court in which the action is pending.” A true copy from those revised statutes, as 

in force June 1, 1887, (and in relevant respect still in force in 1889) is attached to 

this brief as “Exhibit 1.” Cf. Idaho Const. art. XXI, § 2 (“All laws now in force in the 

territory of Idaho which are not repugnant to this Constitution shall remain in force 

until they expire by their own limitation or be altered or repealed by the 

legislature.”) 

The Idaho Supreme Court confirmed the right to a jury trial in unlawful 

detainer actions in 1972. Loughrey v. Weitzel, 94 Idaho 833, 836, 498 P.2d 1306, 



BRIEF IN SUPPORT OF MOTION FOR DECLARATION – Page 5 

1309 (1972). Only in 1996 did the Idaho legislature first purport to prevent jury 

trial in certain summary proceedings for obtaining possession of real property, with 

1996 Idaho Session Laws, ch. 169, § 1, codified at I.C. § 6-311A. A true copy of that 

act from the 1996 Session Laws volume is attached to this brief as “Exhibit 2.” 

Because unlawful detainer proceedings were triable by jury at the time that 

the Idaho Constitution was adopted, they must remain so today. Comish, 97 Idaho 

at 92. Idaho’s Attorney General agrees. In a 2019 Attorney General Opinion, he 

concluded that “a tenant in an unlawful detainer action had a right to a jury trial,” 

and that “the basis of the right is rooted in the constitution.” Attorney General 

Opinion re: HB 138, at 5 (Mar. 4, 2019) [attached as “Exhibit 3”]. In particular, the 

Attorney General answered the question whether “the language in Idaho Code § 6-

311A ‘. . . the action shall be tried to the court without a jury . . .’ violate[s] 

provisions of the Idaho Constitution or the United States Constitution?” Id. at 2. 

The answer: “Yes,” because “legislation cannot trump constitutional matters.” Id. at 

5 (citing Loughery, 94 Idaho at 836. 

The Sixth Judicial District also agrees that jury trial is available in these 

cases. In a February 12, 2020, decision, that court held that, “despite that the 

overwhelming majority of all Title 6, Chapter 3 proceedings do not try with a jury, 

either side can have one if requested (upon a showing of a dispute of fact).” South 

Idaho Properties v. Wallace, No. CV03-19-4458, slip op. 3 (Idaho 6th Dist. Feb. 12, 

2020) [attached as “Exhibit 4”]. 
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Even if it were not clear from the Idaho Revised Statutes in force at the time 

of the Idaho Constitution’s adoption, the United States Supreme Court has 

painstakingly traced the origins of modern summary eviction proceedings and found 

them to be descendants of the action at common law for ejectment. Considering the 

District of Columbia’s summary eviction actions under the Seventh Amendment to 

the United States Constitution, the Court in Pernell v. Southall Realty, determined 

that those actions, “while a far cry in detail from the common-law action of 

ejectment, serve[] the same essential function—to permit the plaintiff to evict one 

who is wrongfully detaining possession and to regain possession himself.” 416 U.S. 

363, 375 (1974). 

The ejectment action was an action at law in Idaho as well in 1889, and 

remains so today. As our own Idaho Supreme Court has acknowledged, actions 

“such as ejectment, or other actions where the right to possession is the paramount 

issue . . . . have always been regarded as within the province of the courts of law” 

and therefore triable by jury as of right. Anderson v. Whipple, 71 Idaho 112, 121, 

227 P.2d 351, 356 (1951); cf. David Steed & Assocs. v. Young, 115 Idaho 247, 251 

n.2, 766 P.2d 717, 721 n.2 (1988) (overruling Anderson to the extent that Anderson 

prevented jury trial in actions in equity with counter- or cross-claims at law). 

Thus, both under statute and common law, defendants in proceedings of the 

kind the plaintiff has commenced in this action had a right to jury trial when the 

Idaho Constitution was adopted. Suggestion that following the Idaho Constitution’s 

mandate would overly burden unlawful detainer plaintiffs or the courts that decide 
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unlawful detainer proceedings must yield to the constitution. As the United States 

Supreme Court noted in Pernell, in District of Columbia eviction actions “the right 

to trial by jury was recognized by statute for over a century from 1864 to 1970, and 

it does not appear to have posed any unmanageable problems during that period.” 

416 U.S. at 384 (footnote omitted). In Idaho, the right to trial by jury in these cases 

was recognized by statute for over a century as well, until 1996. Cf., e.g., Criss v. 

Salvation Army Residences, 173 W. Va. 634, 638, 319 S.E.2d 403, 407 (1984) 

(recognizing constitutional right to jury trial in eviction actions in West Virginia). 

The Court recognized in Pernell: 

Some delay, of course, is inherent in any fair-minded system of 

justice. A landlord-tenant dispute, like any other lawsuit, cannot 

be resolved with due process of law unless both parties have had 

a fair opportunity to present their cases. Our courts were never 

intended to serve as rubber stamps for landlords seeking to evict 

their tenants, but rather to see that justice be done before a man 

is evicted from his home. 

 

416 U.S. at 385. 

 There is a plain right to jury trial in all unlawful detainer actions in Idaho, 

because that right existed at the time Idaho’s Constitution was adopted. 

Accordingly, I.C. § 6-311A is unconstitutional because it would abrogate that right. 

II. Declaratory Judgment Is Appropriate. 

Because there is a constitutional right to a jury trial in unlawful detainer 

actions, I.C. § 6-311A is plainly unconstitutional. Legal Aid is therefore entitled to a 

declaration that the statute is unconstitutional and that there is a right to jury trial 

in all unlawful detainer actions. “The purpose of the Declaratory Judgment Act is to 
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settle and afford relief for uncertainties with respect to rights. The plaintiff need 

only show that its position is jeopardized by the statute, and threats to enforce the 

statute are not necessary.” Sunshine Mining Co. v. Carver, 41 F. Supp. 60, 63 (D. 

Idaho 1941); cf. I.C. § 10-1215 (requiring Idaho’s Declaratory Judgment Act to be 

interpreted consistently with federal law regarding declaratory judgments). 

Beyond the declaratory judgment, the Court may also grant additional relief 

based on the declaratory judgment “whenever necessary or proper” to effect the 

judgment. I.C. § 10-1208. The Court should grant injunctive relief to go along with 

its declaratory judgment to ensure that Idaho’s form summons for expedited 

eviction actions and its Court-approved instructions and form Complaint and 

Answer for those proceedings effectuate the right to jury trial in eviction cases. 

III. A Preliminary Injunction Is Also Appropriate. 

Because I.C. § 6-311A is unconstitutional, a preliminary injunction is 

appropriate at this time. The preliminary injunction should both require the State 

and its Courts to allow jury trials in all unlawful detainer actions and also require 

Idaho’s form summons and Court-approved instructions and Complaint and Answer 

forms for eviction cases to comport with the right to jury trial in those cases. 

A. The Court Should Enjoin the State to Allow Jury Trial in All 

Unlawful Detainer Cases. 

 

Under IRCP 65(e)(1), the Court may issue a preliminary injunction whenever 

it appears from the complaint that the plaintiff is entitled to the relief it seeks and 

the relief involves restraining the defendant. The Court may also issue a 

preliminary injunction whenever it appears from the complaint or declaration that 



BRIEF IN SUPPORT OF MOTION FOR DECLARATION – Page 9 

the continuance of an act would produce great or irreparable injury. IRCP 65(e)(2); 

cf. I.C. § 9-1406 (providing that a declaration under penalty of perjury has the same 

force and effect as an affidavit). 

Here, both grounds apply. Legal Aid is entitled to the relief it seeks ensuring 

the right to jury trial in all unlawful detainer actions, as explained above, and the 

relief sought involves restraining the State from enforcing I.C. § 6-311A. Allowing 

eviction cases to proceed without respecting the rights of the parties to request jury 

trials would also produce great and irreparable injury. “It is well established that 

the deprivation of constitutional rights unquestionably constitutes irreparable 

injury.” Hernandez v. Sessions, 872 F.3d 976, 994 (9th Cir. 2017) (internal citations 

omitted); see also 11A Fed. Prac. & Proc. Civ. § 2948.1 (3d ed.) (“When an alleged 

deprivation of a constitutional right is involved . . . no further showing of 

irreparable injury is necessary.”) And without a declaration and injunction, Idaho 

Legal Aid Services will expend needless time and effort enforcing the constitutional 

jury trial right in magistrate courts across the state, needlessly diverting judicial 

resources and guaranteeing either duplicative or inconsistent rulings. (See 

Declaration of James A. Cook ¶¶ 19-22.) 

Accordingly, the Court should enjoin the State from enforcing I.C. § 6-311A 

through its magistrate courts. 

B. The Court Should Also Enjoin the State to Correct Its 

Instructions and Form Summons, Complaint, and Answer for 

Eviction Cases. 

 

The official, Court-approved instructions, form Complaint, and form Answer 
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for eviction proceedings, distributed by the State’s Court Assistance Offices around 

the state and relied on by self-represented litigants do not contain any place for 

parties to demand a jury trial.* Likewise, the form Summons for eviction 

proceedings is prescribed by IRCP 4(a)(3)(A), referring to the form Summons in 

Appendix B to the Rules. That form Summons, unlike to form for all other civil 

proceedings under IRCP 4(a)(3)(B), does not inform defendants that they may file a 

written response—it merely informs defendants that a trial will be held at a 

particular date and time. IRCP Appendix B. But to demand a jury, a party must file 

and serve a demand in writing. IRCP 38(b). 

Due process requires “notice reasonably calculated, under all the 

circumstances, to apprise interested parties of the pendency of the action and afford 

them an opportunity to present their objections.” Mullane v. Central Hanover Bank 

& Trust Co., 339 U.S. 306, 314 (1950). “An elementary and fundamental 

requirement of due process in any proceeding which is to be accorded finality is 

notice reasonably calculated, under all the circumstances, to apprise interested 

parties of the pendency of the action and afford them an opportunity to present 

                                                           
* The Court-approved form Complaint for unlawful detainer actions is available 

online at https://courtselfhelp.idaho.gov/docs/forms/CAO_UD_1-1.pdf, and the form 

Answer at https://courtselfhelp.idaho.gov/docs/forms/Answer-to-Complaint-for-

Eviction-CARES-Act.pdf. The Court-approved instructions for these forms are 

online at https://courtselfhelp.idaho.gov/docs/forms/CAO_UD_Instr_1.pdf (see pages 

3–4) and https://courtselfhelp.idaho.gov/docs/forms/CAO_UD_Instr_3-1.pdf (see 

page 2). The instructions for both prosecuting and defending an eviction for 

nonpayment of rent contain no reference to the right of either party to request a 

jury trial. The instructions instead clearly describe that the trial of the action will 

be by the court.    

https://courtselfhelp.idaho.gov/docs/forms/CAO_UD_1-1.pdf
https://courtselfhelp.idaho.gov/docs/forms/Answer-to-Complaint-for-Eviction-CARES-Act.pdf
https://courtselfhelp.idaho.gov/docs/forms/Answer-to-Complaint-for-Eviction-CARES-Act.pdf
https://courtselfhelp.idaho.gov/docs/forms/CAO_UD_Instr_1.pdf
https://courtselfhelp.idaho.gov/docs/forms/CAO_UD_Instr_3-1.pdf
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their objections.” Greene v. Lindsey, 456 U.S. 444, 449–50 (1982) (quoting Mullane 

v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950)). To satisfy due 

process, the notice must be calculated to address “unique information” about the 

particular circumstances in which notice is given. Jones v. Flowers, 547 U.S. 220, 

230 (2006). A defective summons that prejudices the defendant, for instance, 

invalidates the summons’s sufficiency. Osrecovery, Inc. v. One Grp. Int'l, Inc., 234 

F.R.D. 59, 60 (S.D.N.Y. 2005). 

To determine whether the form Summons and Court-approved instructions 

and form pleadings for eviction proceedings afford parties due process, this Court 

must weigh the “interest of the individual, the risk of an erroneous deprivation of 

the individual's interest, and the interest of the government . . . .”  Lowder v. 

Minidoka County Joint Sch. Dist. No. 331, 132 Idaho 834, 840, 979 P.2d 1192, 1198 

(1999) (citing Mathews v. Eldridge, 424 U.S. 319, 335, 47 L. Ed. 2d 18, 96 S. Ct. 893 

(1976)); see also Connecticut v. Doehr, 501 U.S. 1, 11 (1991). The individual interest 

here is grave and substantial: eviction defendants in the residential cases in which 

Idaho Legal Aid represents indigent tenants risk losing their only shelter. For “the 

law of England has so particular and tender a regard to the immunity of a man’s 

house, that it stiles it his castle, and will never suffer it to be violated with 

impunity.”  4 Sir William Blackstone, Commentaries on the Laws of England 175 

(Wayne Morrison ed., Cavendish 2001) (1769).  The modern law in the United 

States, as well, recognizes that “[w]e have, after all, lived our whole national history 

with an understanding of ‘the ancient adage that a man’s house is his castle [to the 
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point that t]he poorest man may in his cottage bid defiance to all the forces of the 

Crown.’” Georgia v. Randolph, 547 U.S. 103, 115 (2006) (quoting Miller v. United 

States, 357 U.S. 301, 307 (1958).  Indeed, a study of those displaced from their 

homes found in them a “grief response showing most of the characteristics of grief 

and mourning for a lost person” and noted that “relocation was a crisis with 

potential danger to mental health for many people.”  Marc Fried, Grieving for a Lost 

Home: Psychological Costs of Relocation, in Urban Renewal: The Record and the 

Controversy 359, 361, 377 (James Q. Wilson, ed., 1966).  Accordingly, Idaho courts 

generally presume that “[n]o amount of money, it is said, can compensate for the 

loss of an unique tract of land.”  Wood v. Simonson, 108 Idaho 699, 702, 701 P.2d 

319, 322 (Ct. App. 1985). 

The government interest is aligned with the individual interest, because the 

societal importance of preserving safe shelter for these defendants and assuaging 

their need to access a taxpayer funded safety net to prevent homelessness and avoid 

the impact on families of sudden displacement is enormous compared to any 

additional burden of slight revisions to the form Summons and Court Assistance 

Office instructions and forms. 

To effectuate and complement declaratory judgment in this case, the Court 

should therefore ensure that the instructions and forms afford due process by 

notifying defendants in eviction actions that they may file a written response and, 

in the Court Assistance Office forms, providing a place to demand a jury trial as is 

their constitutional right. 
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C. An Injunction Bond Is Inappropriate. 

 

Bond under IRCP 65(c) is appropriately waived in this case. See Planned 

Parenthood of Idaho, Inc. v. Kurtz, No. CVOC0103909D, 2001 WL 34157539, at *16 

(Idaho Dist. Aug. 17, 2001). “[T]o require a bond would have a negative impact on 

plaintiff’s constitutional rights, as well as the constitutional rights of other 

members of the public affected . . . .” Baca v. Moreno Valley Unified Sch. Dist., 936 

F. Supp. 719, 738 (C.D. Cal. 1996). Additionally, there is no chance of harm to the 

State, which will merely be providing rights already guaranteed under the Idaho 

Constitution. See Johnson v. Couturier, 572 F.3d 1067, 1086 (9th Cir. 2009). 

“[R]equiring a bond to issue before enjoining potentially unconstitutional conduct by 

a governmental entity simply seems inappropriate, because . . . protection of those 

rights should not be contingent upon an ability to pay.” Bible Club v. Placentia-

Yorba Linda Sch. Dist., 573 F. Supp. 2d 1291, 1302 n.6 (C.D. Cal. 2008) (internal 

quotation marks omitted). A bond is neither appropriate nor necessary in this case. 

CONCLUSION 

 For the reasons explained above, the Court should grant Legal Aid’s motion 

for expedited declaration and preliminary injunction. 
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Dated: June 8, 2020 

Respectfully submitted, 

ACLU OF IDAHO FOUNDATION IDAHO LEGAL AID SERVICES, INC.  

/s/ Richard Eppink    /s/ Howard A. Belodoff 

RICHARD EPPINK   HOWARD A. BELODOFF 

 

Attorney for Plaintiff    /s/ Martin Hendrickson    

      MARTIN HENDRICKSON 
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