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Mr. Chair and Members of the Committee,

The ACLU and ACLU of Idaho oppose HB 390. The bill, if passed, would extend the state’s Attorney
General’s existing authority to include city officials. We oppose the bill because it could enable politically
motivated investigations, prosecution, and retaliation for local elected officials whose views — and policies
— are unfavorable to Idaho’s Attorney General.

HB 390 threatens political neutrality between state and local governments

Today, Idaho’s Attorney General (AG) is tasked with performing “legal services for the state and to
represent all departments, agencies, offices, boards [...] and other state entities in all courts...”* Put simply,
the AG is responsible for upholding Idaho state law. The office is tasked with representing the public
interest of Idahoans, offering counsel to state government agencies, and to the state legislature. Indeed, the
Idaho Office of Attorney General states, on its website, it is responsible for “defending Idaho’s sovereignty
[...] push[ing] back against the federal government’s unconstitutional overreach” and with protecting
Idahoan values.?

Most of us would agree “core Idahoan values” include local autonomy and control, minimal government
interference in local matters, and limited government overreach. These values clearly undergird the official
responsibilities of the ldaho Office of Attorney General — which, again, are limited to protecting and
defending the interest of the state. The state Attorney General’s somewhat narrow duties ensure political
oversight, transparency, and prosecutorial neutrality between the interests of the state and those of local
(city and county) agencies and officials.

The bill before you, HB 390, would augment the AG’s concurrent jurisdiction over local matters, a
provision already available by express permission of local authorities, or through statute granting such
authority.® What’s more, Idaho Code grants the Idaho Office of Attorney General certain investigative and
prosecutorial authority, specifically when local (county) officials are alleged to have violated state criminal
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law. By granting Idaho’s Attorney General authority to investigate violations of state law by county
officials, Idaho Code ensures a “check” on county officials — designed to aid in preventing or curbing
county-level corruption. Most importantly, that the Attorney General is tasked with upholding state laws,
the Attorney General’s official duties help maintain healthy separation between scales of government.

This healthy separation of powers is apparent throughout Idaho Code & 31-2002, which enumerates the
Office’s relatively narrow jurisdiction. The Idaho Attorney General does not have authority to investigate
all county officials; the Office may not investigate deputies, nor state or municipal employees. In fact, §
31-2002 states that the Attorney General may not investigate county employees other than select officers
(to wit: County Commissioners, Prosecutors, Sheriffs, Clerks, Assessors, Treasurers, or Coroners).* Further
still, the 1daho Attorney General may only investigate elected county officials when three strict criteria are
met.®

The duties of the state Attorney General are enumerated in Idaho Code. And, the limited power of the
Attorney General were crafted by design. As a component of Idaho’s state executive branch, the Attorney
General’s powers ought to be limited. Such “checks” on executive power are tantamount to a fair and just
Idaho; they ensure our state maintains a healthy balance — and separation — between state, county, and
municipal government.

HB 390 Supplements the Authority of the Idaho Attorney General in Ways Ripe for Abuse

Should HB 390 pass, it would enhance the powers of the Attorney General. If passed the bill would allow
the AG to investigate municipal officials — and with a wide breadth of opportunity to do so. That is, HB
390 states that local (city) officials may be investigated for violations of state law when 1) they are at work,
performing regular (paid) duties of their position; 2) they are at work without being officially “on duty” or
performing paid work; and 3) they are on public property.

The supplemented authority, coupled with the criteria for investigation, could pose serious consequences
for local control. Municipal agencies and officials, much like county agencies, deeply value political
independence — as mentioned above, local control is a cherished and uniquely Idahoan value. Should the
Attorney General be granted authority to investigate city officials, the expanded power could erode the
political independence and autonomy of local government. It is easy to imagine instances where the current
or a future Attorney General may hold political views that depart from those of local officials. Granting
investigative authority over local officials to the state Attorney General could open opportunities for
politically motivated allegations, investigations, and even prosecution.

We urge you to vote no on HB 390. Expanding the authority of the state Attorney General far exceeds any
apparent need. Today, county prosecutors investigate municipal officials, as well as other county-level
officials not enumerated in ldaho Code. As such, HB 390 is a solution without a problem. Further,
expanding the authority of the state Attorney General is a move ripe for potential abuse.
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Sincerely,
Amy Dundon
Legislative Strategist, ACLU of Idaho



